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PART X. The British Commonwealth

Colonial
Constitu-
tions.

The

Official

Element,

the action is brought in England the injury complained of must be
tortious both under English law and the law of the colony and the
action can therefore be barred if the colonial legislature has passed
an Act of Indemnity.1 It is possible that a Governor may be prose-
cuted in the courts of his colony for a criminal offence, but such a
contingency is unlikely; moreover the Governor has delegated to him
the prerogative of pardon. In practice proceedings in respect of
crimes alleged against a Governor would be tried in England at a
court of assize.2 The question of the prosecution of a colonial
Governor is hardly likely to arise nowadays, but the matter is one of
some obscurity.
It is not proposed to attempt any classification of colonial con-
stitutions, nor to describe the detailed constitutions of any colony.
Professor Martin Wight in his study, The Development of the Legis-
lative Council, 1606-1945, has shown the considerable difficulties of
any generalised narrative. He gives3 a classification as in 1945 under
nine headings, but since then there have been many changes which
call for modification of the list. Suffice it to say here that there are a
few dependencies where the Governor rules without even an execu-
tive council; that some lack as yet legislative councils; that in others
the legislative council is wholly nominated, though containing both
official and unofficial members; or contains only a minority of
elected members; that other legislative councils are without an
official majority, but only a minority of the unofficial members are
elected as distinct from being nominated; that finally there are an
increasing number of colonies where a majority of elected members
compose the legislature, with an executive council responsible to
that majority, at all events for most subjects of internal government.
In these colonies the executive council rather than the Governor is
the principal instrument for determining policy. Surviving from the
old representative system of the first Empire are the constitutions of
the Bahamas, Barbados and Bermuda where the bi-cameral system
obtains, the legislative council (the upper house) being nominated
and the assembly wholly elected. There are great variations in the
franchise. Some colonies have universal adult suffrage; elsewhere
property, linguistic and other qualifications are required.
The official element is composed of those who sit in the legisla-
tive council by virtue of their office in the colonial executive. In
addition to the Governor who presides, members of the executive
1 Phillips v. Eyre (ante).
* 11 Wm. 3, c. 12 (The Governors Act) and 42 Geo. 3, c. 85, as amended by
the Criminal Justice Act, 1948, 10th Schedule. These Acts do not extend to
felonies: The King v. Shawe (1816), 5 M. & S. 403, but any British subject can be
tried in England for certain crimes wherever committed, e.g. murder, man-
slaughter, bigamy.
8 Op. eft., App. 8,